138D Actions for damages
(1) A rule made by the PRA (the Prudential Regulation Authority) may provide that contravention of the rule is actionable at the suit of a private person who suffers loss as a result of the contravention, subject to the defences and other incidents applying to actions for breach of statutory duty. (2) A contravention by an authorised person of a rule made by the FCA (the Financial Conduct Authority) is actionable at the suit of a private person who suffers loss as a result of the contravention, subject to the defences and other incidents applying to actions for breach of statutory duty. (3) If rules made by the FCA so provide, subsection (2) does not apply to a contravention of a specified provision of the rules. (4) In prescribed cases, a contravention of a rule which by virtue of subsection (1) or (2) would be actionable at the suit of a private person is actionable at the suit of a person who is not a private person, subject to the defences and other incidents applying to actions for breach of statutory duty. handbooks issued by the bodies which regulate the industry: the Prudential Regulation Authority (PRA) and the FCA. In practice, the bulk of the PRA's rulebook is not actionable. The position concerning the FCA's Handbook is more complex. Significant areas of the FCA's Handbook are not classified as rules 6 and some rules are excluded from actionability under section 138D(3). 7 Nonetheless, although the Handbook contains a considerable number of actionable rules which are not derived from EU legislation, significant areas of EU legislation on the provision of financial services are rendered actionable in tort in the UK as a result of incorporation in the FCA's Handbook.
It should be noted that many of these rules lay down procedures, such as record-keeping and disclosure requirements, with which an authorised person must comply. Breach of these rules has the capacity to result in the regulator imposing a penalty even though no loss has been caused to clients. This chapter concentrates on those rules which are most likely to result in losses suffered by a client and thus to form the basis of a tort claim under section 138D. It is not a comprehensive survey of all the provisions of the FCA Handbook which are derived from EU law.
IMPLEMENTING DIRECTIVES
The most significant EU legislation on financial services implemented in this way is the Markets in Financial Instruments Directive (MiFID) 8 18 The contexts in which these measures can give rise to damages claims in tort are now considered. insurance. 23 The Markets in Financial Instruments Directive business, which covers the narrower area of the provision of investment services within the European Economic Area, 24 falls within the COBS. The most important areas covered by the MiFID 25 are the provision of investment advice, execution of orders on behalf of clients, management of portfolios and dealing with investments on a firm's own account. Although it is established that the mode of enforcement of these directives is a matter for individual states, 26 the rules which they lay down establish a common market for the provision of financial services which aims to provide an equivalent level of protection for purchasers throughout the EU. The COBS implements this policy in the UK.
Markets in Financial Instruments
The COBS enacts a wide range of MiFID-derived obligations which are capable of giving rise to a damages remedy under section 138D. These range across such matters as ensuring that recommendations of investments are 'suitable' for the client, 27 
Suitability
The most significant of these rights is that established by rules contained within chapter 9.2 of the COBS. This applies to a firm which makes a personal recommendation in relation to a designated investment 38 and to a firm which manages investments. 39 Conduct of Business Sourcebook 9.2 (Assessing suitability: The obligations) provides at COBS 9.2.1R: 40
(1) A firm must take reasonable steps to ensure that a personal recommendation, or a decision to trade, is suitable for its client. (2) When making the personal recommendation or managing his investments, the firm must obtain the necessary information regarding the client's: The claim was held by the Court of Appeal to be arguable.
35
The company also argued that it was a 'private person' for these purposes as it was no part of its business to enter into contracts for hedging products. This issue is under appeal at the time of writing.
36
[2014] EWHC 2882 (QB). (a) knowledge and experience in the investment field relevant to the specific type of designated investment or service; (b) financial situation; and (c) investment objectives; so as to enable the firm to make the recommendation, or take the decision, which is suitable for him.
The suitability of a product for a customer can only be judged in the light of a fact-find relating to that customer. Rule 9.2.2R 41 makes it a requirement that such a fact find be conducted.
(1) A firm must obtain from the client such information as is necessary for the firm to understand the essential facts about him and have a reasonable basis for believing, giving due consideration to the nature and extent 42 of the service provided, that the specific transaction to be recommended, or entered into in the course of managing:
(a) meets his investment objectives; (b) is such that he is able financially to bear any related investment risks consistent with his investment objectives; and (c) is such that he has the necessary experience and knowledge in order to understand the risks involved in the transaction or in the management of his portfolio. (2) The information regarding the investment objectives of a client must include, where relevant, information on the length of time for which he wishes to hold the investment, his preferences regarding risk taking, his risk profile, and the purposes of the investment. (3) The information regarding the financial situation of a client must include, where relevant, information on the source and extent of his regular income, his assets, including liquid assets, investments and real property, and his regular financial commitments.
Conduct of Business Sourcebook 9.2.3R 43 further provides that:
The information regarding a client's knowledge and experience in the investment field includes, to the extent appropriate to the nature of the client, the nature and extent of the service to be provided and the type of product or transaction envisaged, including their complexity and the risks involved, information on: 
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(1) the types of service, transaction and designated investment with which the client is familiar; (2) the nature, volume, frequency of the client's transactions in designated investments and the period over which they have been carried out; (3) the level of education, profession or relevant former profession of the client.
These provisions create rules establishing a basic obligation not to mis-sell a financial product. Section 138D adds to this, to provide a tortious damages remedy when such a product has been mis-sold to a private customer. In tortious terms, this is a strict liability 44 statutory tort which gives recovery for pure economic loss. 45 The references to the incidents of the tort of breach of statutory duty effectively ensure that the liability is classified as tortious in English law even though many of the situations giving rise to it arise in a contractual context. 46 The tortious characteristic may be of significance in circumstances in which third parties, such as beneficiaries of pensions, are interested in a financial product 47 or where recommendations have been made outside of a contractual relationship with a view to achieving a sale. Viewed as a piece of consumer protection legislation, this tort is a close relation to the implied terms of quality incorporated by statute into a sale of goods contract. 48 Given the sums of money which may be involved in the sale of investments, pensions and insurance, it is not surprising that claims under this provision are now a familiar part of modern tort law. In practice, the reported litigation in this area has concerned both the classification of customers (and thus the level of advice they are entitled to) and the suitability of the product sold for the particular customer. 44 The qualification of reasonableness relates to the steps to be taken by the firm, not to the suitability of the recommendation. In Zaki v Credit Suisse (UK) Ltd [2013] EWCA Civ 14, para 59, it was held that a defendant would not be in breach of the 'suitability' requirement if the product sold was 'suitable', even if there had been failures in the procedure which had been used prior to the sale. The leading case of Rubenstein v HSBC Bank plc 49 is an example of liability based (inter alia) on a recommendation of an unsuitable investment given the client's attitude to risk 50 and of a failure by the adviser to conduct a fact find. The claimant had wanted an investment equivalent to cash as the money being invested was the proceeds of a house sale that was intended to be used to purchase a new property. The product sold in fact exposed the claimant to market movements and proved illiquid for a period during the 2008 crisis before it was finally sold at a loss. The older case of Seymour v Ockwell 51 is a similar example, decided under section 62 of the FSA 1986 of a high-risk and unsuitable product being recommended to customers who wanted no or minimal risk. In both cases, liability was established both at common law in negligence and under the statute. 52
Appropriateness
Whereas COBS 9 creates the suitability duty when financial products have been recommended or where clients' investments are being managed, COBS 10, which is also derived from the MiFID, 53 creates a different level of duties when 'complex' financial products (such as derivatives, options or swaps) have been supplied to a person who has received no such recommendation or management services. In such a case, the firm conducting the trade is required to consider whether the purchase is 'appropriate' for the client 54 and to warn if they believe that this is not the case. 55 
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Best execution
A further related MiFID-derived rule 57 which has the potential of giving rise to a tort claim is found in COBS 11. This relates to 'execution only' dealings; that is, those where the decision to trade and what to trade is made by the client in the absence of any advice. The core obligation, the 'best execution' rule, owed by a trader in such a case is contained in COBS 11.2.1R. It is that: 'A firm must take all reasonable steps to obtain, when executing orders, the best possible result for its clients taking into account the execution factors.' It is clearly established that: 'The duty of best execution has to do with the mechanics of acquiring or selling securities, not the merits or otherwise of the trade.' 58 Conduct of Business Sourcebook 11.2.6R details the criteria which are relevant to determining whether the 'best execution' standard has been achieved. They are: the characteristics of the client including the categorisation of the client as retail or professional; the characteristics of the client order; the characteristics of financial instruments that are the subject of that order and the characteristics of the execution venues to which that order can be directed. Conduct of Business Sourcebook 11.2.7R makes explicit provision that it is the total cost of a deal to a client (that is, the price of the investment and the costs of executing the deal) which are to be considered in relation to the best execution criterion.
Information disclosure
The MiFID is also the basis for a number of FCA Handbook rules which deal with the disclosure of information to a client, breach of which is actionable under section 138D.
Conduct of Business Sourcebook 2.2.1R 59 deals with the information which is to be provided to a client before services are provided. It is that: 56 COBS 10.2.2R. (1) A firm must provide appropriate information in a comprehensible form to a client about: (a) the firm and its services; (b) designated investments and proposed investment strategies; including appropriate guidance on and warnings of the risks associated with investments in those designated investments or in respect of particular investment strategies; (c) execution venues; and (d) costs and associated charges; so that the client is reasonably able to understand the nature and risks of the service and of the specific type of designated investment that is being offered and, consequently, to take investment decisions on an informed basis.
(2) That information may be provided in a standardised format.
Once the client relationship is ongoing, more detailed rules apply. Conduct of Business Sourcebook 4.2.1R 60 lays down the 'fair, clear and not misleading' rule:
(1) A firm must ensure that a communication or a financial promotion is fair, clear and not misleading. This rule does more than simply require provision of information and warnings as to risks. The requirement to ensure that information is not 'misleading' effectively creates a statutory misrepresentation remedy. In Rubenstein v HSBC Bank PLC 61 it was held that advice that an investment was as 'safe as cash' when it was not was actionable. 62 An additional and important anti-misrepresentation provision operates in relation to information concerning investment business that is likely to be received by a retail client. 65 In such a case COBS 4.5.2R 66 states that:
A firm must ensure that information:
(1) includes the name of the firm; (2) is accurate and in particular does not emphasise any potential benefits of relevant business or a relevant investment without also giving a fair and prominent indication of any relevant risks; (3) is sufficient for, and presented in a way that is likely to be understood by, the average member of the group to whom it is directed, or by whom it is likely to be received; and (4) does not disguise, diminish or obscure important items, statements or warnings.
Given the nature of this important consumer protection rule it is not surprising that it is not qualified by a defence of reasonableness. There are supplementary rules concerning the provision of information comparing products and businesses 67 and the tax treatment of products. 
MiFid II
The new MiFID II Directive 69 and the associated Regulation 70 (which will have direct effect) will make changes to detail but not the substance of the law in this area. Few of the changes will be on matters which are likely to cause damage to retail customers. They are therefore not likely to have any impact on tort litigation under section 138D.
Undertakings for Collective Investment in Transferable
Securities Directive (UCITS) 71 and the UCITS Implementing Directive 72
Breaches of the rules laid down for investment schemes by the Collective Investment Schemes specialist sourcebook (COLL) are actionable by a private person under section 138D. These implement the UCITS Directive and the UCITS implementing Directive which regulate the marketing undertaken by those running collective investment schemes such as unit trusts. 73 The obligations most likely to give rise to tortious liability under these provisions relate to the general duties owed to unit holders and the specific obligations concerning prospectuses and the key information to be provided to investors. The COLL 6.6A establishes rules which place a number of important actionable duties on those who manage a UCITS scheme. These are (inter alia) to act in the best interests of the scheme and its unitholders (who should be treated 'fairly'); to act honestly, fairly, professionally and independently; and solely in the interests of the UCITS scheme and its unitholders 74 and to ensure a high level of diligence in the selection and ongoing monitoring of scheme property. 75 Other key provisions which are imposed by the COLL are COLL 4.2.3R which governs the provision and filing of the prospectus 76 
Financial services and regulation 285
Keith Stanton -9781785365720 Downloaded from Elgar Online at 06/24/2019 08:37:38AM via free access COLL 4.7.2R which requires the fund manager to draw up a key information document for investors. 77 The form and content of such a document is governed by the directly applicable Commission Regulation (EU) No 583/2010, which specifies the form and contents of the key investor information. In relation to pre-contractual information COLL 4.7.5R provides that the key investor information document must: (1) constitute pre-contractual information; (2) be fair, clear and not misleading; and (3) be consistent with the relevant parts of the prospectus. 78 It should be noted however, that any section 138D tort action based on a breach of the key investor information requirement is qualified by section 90ZA of the FSMA which provides that a person will not incur civil liability solely on the basis of the key investor information document, unless it is misleading, inaccurate or inconsistent with the relevant parts of the prospectus. 79 Art 79(2) of the UCITS Directive. Art 20 of the Key Information Implementation Regulation prescribes the wording of a warning to investors that must be included in the 'practical information' section of the key investor information document. It states that an authorised fund manager may be held liable solely on the basis of any statement contained in the document that is misleading, inaccurate or inconsistent with the relevant parts of the prospectus for the UCITS scheme. 
Alternative Investment Fund Managers Directive (AIMFD)

Solvency II Directive 85
This Directive concerns the insurance and reinsurance business (other than life insurance). Much of it is concerned with the conditions for authorisation and supervision of firms trading in this area.
However, it does contain requirements concerning disclosure of information to customers and cancellation rights which are incorporated into UK law as part of the Insurance Conduct of Business Sourcebook (ICOBS) section of the FCA's Handbook, 86 breach of which is actionable in tort by a private person under section 138D.
Insurance Mediation Directive 87
Conduct of Business Sourcebook 7.2 contains actionable rules based on this Directive concerning the information which must be provided by an insurance intermediary to a customer when concluding a life insurance 88 contract. Any recommendation of such a policy to a client stated to be on the basis of a fair analysis of the market, must be based on an analysis of a sufficiently large number of life policies available on the market to enable the firm to make a recommendation, in accordance with professional criteria, regarding which life policy would be adequate to meet the client's needs. 89 Substantial reform of this area will occur in 2018 when the Insurance Distribution Directive 90 comes into force as replacement for the Insurance Mediation Directive. This is a comprehensive reform which aims to extend controls to insurance firms which sell directly to the public, including travel agents and car rental companies. The information and conduct rules laid down in the Directive are very similar to MiFID rules and will create tort rights for private persons under section 138D based on failures to act in the customer's best interests, 91 or the provision of inadequate information. 92 In addition, Article 20 will require a firm This has an extended meaning for these purposes. It covers long term care insurance and a pension policy. 
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Distance Marketing Directive 94
The Distance Marketing Directive creates a number of obligations relating to the information which must be supplied to a customer when such a contract is entered into. These obligations are incorporated as rules into chapter 5.1 of COBS and into a number of the specialist Conduct of Business Sourcebooks which regulate particular parts of the industry. 95 For example, COBS 5.1.2R 96 makes provision for both the form of distance marketing information and subjects the use of that information to an overriding requirement of good faith. Breach of these requirements is an actionable tort. The rule states that:
A firm must ensure that the distance marketing information, the commercial purpose of which must be made clear, is provided in a clear and comprehensible manner in any way appropriate to the means of distance communication used, with due regard, in particular, to the principles of good faith in commercial transactions, and the legal principles governing the protection of those who are unable to give their consent, such as minors. 
E-Commerce Directive 98
Similarly, the E-Commerce Directive regulates the information which must be given to customers in relation to such transactions, including details on the receipt and placing of orders and the terms on which any contract is made. 99 These requirements are incorporated into UK law by COBS 5.2. This is another set of rules which is repeated in a number of the specialist Conduct of Business Sourcebooks. 100
Mortgage Credit Directive 101
Some of the provisions in the Mortgages and Home Finance: Conduct of Business sourcebook (MCOB) incorporate this Directive into UK law. Basic protection for consumers who use such a product to purchase property is created in this way. For example, MCOB 2.5A.1R implements the important general rule that: 'A firm must act honestly, fairly and professionally in accordance with the best interests of its customer' 102 and MCOB 3B.1.2R stipulates that 'A firm must make available clear and comprehensible information about MCD regulated mortgage contracts at all times on paper, or on another durable medium or in electronic form.' 103 The most important of the EU-derived consumer protection provisions is MCOB 11.6.2R which incorporates into English law rules contained in Article 18 of the Directive which require a lender to assess whether its customer will be able to afford to make repayments if a mortgage is granted.
Breach of all of these rules is actionable under section 138D. 109 The result is that English law complies with the requirements of the Directive, but provisions are not always specified as complying as they are placed in a statutory framework which dates back to 1974. The substance of the Directive relates to the information to be contained in advertising and in pre-contractual information given to customers contemplating concluding a consumer credit agreement 110 and requires the creditor to make a proper assessment of the consumer's creditworthiness before the conclusion of the agreement. 111 Justice of the European Union (CJEU) case law or to cases decided in other EU jurisdictions.
Although the body of law is complex, it provides an important component of consumer protection law which the UK is likely to wish to retain. There is likely to be pressure for the UK to adopt generally recognised standards if it wants firms based in the country to be able to trade elsewhere in the world. Any arguments in favour of deregulation and thus sacrificing consumer interests in this area post Brexit are therefore likely to attract substantial opposition. There is, on the other hand, a real possibility that the area will slowly diverge from EU law once the compulsion to enact the latest directive is removed.
